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STATEMENT OF THE CASE 
Nature Of The Case 
Jared Webster appeals from the denial of his Rule 35 motion for leniency. 
Statement Of The Facts And Course Of The Proceedings 
Webster pied guilty to felony injury to a child, the district court imposed a 
sentence of ten years with four years determinate, and the Idaho Court of 
Appeals affirmed. State v. Webster, Docket No. 41695, 2014 Unpublished 
Opinion No. 674 (Idaho App., August 18, 2014) (copy of opinion attached as 
Appendix A). After entry of judgment, but before determination of the appeal, 
Webster filed a Rule 35 motion for leniency. (R., pp. 5-6.) The district court 
denied this motion on two grounds: because no action was taken on the motion 
for nine months the court lost jurisdiction and because the motion was without 
merit. (R., pp. 6-7 (copy of the court's order attached as Appendix 8).) Webster 
filed a notice of appeal within 42 days of entry of the court's order denying the 
Rule 35 motion. (R., p. 8.) 
1 
ISSUES 
Webster states the issues on appeal as: 
1. The Court erred in denying the Rule 35 motion without 
conducting a hearing, denying Appellant due process. 
2. Appellant did not receive effective assistance of counsel 
when trial counsel failed to set the matter for hearing. 
(Appellant's brief, p. 1.) 
The state rephrases the issues as: 
1. Has Webster failed to present any claim of a due process violation 
because he has cited no applicable authority? 
2. Has Webster failed to present a viable claim of ineffective assistance of 
counsel because that claim is not supported by the record? 
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ARGUMENT 
I. 
Webster Has Failed To Present Any Claim Of A Due Process Violation Because 
He Has Cited No Applicable Authority 
A party waives an issue on appeal if either authority or argument is 
lacking. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996). 
Webster claims that his due process rights were violated. (Appellant's brief, p. 
1.) Although he cites legal authority that jurisdiction to grant the motion is finite 
and that the movant bears the burden of securing a timely ruling on the motion, 
he cites no cases addressing due process, much less indicating that a due 
process right is implicated by denying a motion for leniency under Rule 35 
without holding a hearing. (Appellant's brief, pp. 2-3.) This issue is waived by 
the lack of citation to supporting authority. 
Applicable authority does not support Webster's claim. Before an 
individual is entitled to due process, he or she must have a liberty or property 
interest under the Fourteenth Amendment. Schevers v. State, 129 Idaho 573, 
575, 930 P.2d 603, 605 (1996). The mere hope that a sentence will be reduced 
or its execution suspended is not a recognized liberty interest. See State v. 
Coassolo, 136 Idaho 138, 141-42, 30 P.3d 293, 296-97 (2001 ). When the state 
has not "given back" a liberty interest taken at sentencing, "no due process is 
necessary to continue the denial of the liberty interest." kl (citing Greenholtz v. 
Inmates of the Neb. Penal and Corr. Complex, 442 U.S. 1, 11 (1979)). Because 
Webster had nothing more than a hope that the district court would reduce his 
sentence, he lacked any liberty interest under Rule 35. 
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Moreover, it is well settled that whether to have a hearing on a Rule 35 
motion for reduction of sentence is a matter of discretion with the trial court . 
. C.R. 35(b); State v. Bomgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App. 
2003); State v. Brown, 130 Idaho 865, 869, 949 P.2d 1072 (Ct. App. 1997); see 
also United States v. Brummett, 786 F.2d 720, 723 (6th Cir. 1986). Webster was 
not entitled to a hearing under due process standards or under Rule 35. 
Because Webster has not supported his claim of a due process violation 
with authority having to do with due process, his claim has been waived. 
11. 
Webster Has Failed To Present A Viable Claim Of Ineffective Assistance Of 
Counsel 
To show ineffective assistance of counsel a claimant must demonstrate 
both deficient performance and resulting prejudice. Strickland v. Washington, 
466 U.S. 668, 687-88 (1984); State v. Charboneau, 116 Idaho 129, 137, 774 
P.2d 299, 307 (1989). An attorney's performance is not constitutionally deficient 
unless it falls below an objective standard of reasonableness, and there is a 
strong presumption that counsel's conduct is within the wide range of reasonable 
professional assistance. Gibson v. State, 110 Idaho 631, 634, 718 P.2d 283, 286 
(1986); Davis v. State, 116 Idaho 401,406, 775 P.2d 1243, 1248 (Ct. App. 1989). 
"[S]trategic choices made after thorough investigation of law and facts relevant to 
plausible options are virtually unchallengeable .... " Strickland, 466 U.S. at 690. 
To establish prejudice, a defendant must show a reasonable probability that, but 
for counsel's deficient performance, the outcome of the proceeding would have 
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been different. Aragon v. State, 114 Idaho 758, 761, 760 P.2d 1174, 1177 
(1988); Cowgerv. State, 132 Idaho 681,685,978 P.2d 241,244 (Ct. App. 1999). 
There is no evidence in the record of deficient performance or prejudice. 
The record does not indicate that there is any evidence or argument for reducing 
the sentence that was not presented at the sentencing hearing. Moreover, the 
district court specifically found that had it timely ruled on the motion it would still 
have denied it. (Appendix B.) The record contains no evidence that requesting a 
hearing would have been in any way useful to anyone. 
Webster argues that failure of counsel to act is always deficient 
performance and loss of the opportunity for a hearing alone is prejudice. 
(Appellant's brief, pp. 4-5.) He cites only a "joke" as support for this argument. 
(Appellant's brief, p. 4, n.2.) Actual legal authority holds that where a defendant 
alleges trial counsel was ineffective for failing to file a motion, "a conclusion that 
the motion, if pursued, would not have been granted by the trial court is generally 
determinative of both prongs of the Strickland test." Wolf v. State, 152 Idaho 64, 
67-68, 266 P.3d 1169, 1172-73 (Ct. App. 2011). Here there is no evidence that, 
if filed, a motion for a hearing would have been granted. See I.C.R. 35(b) 
(decision to grant hearing discretionary). More importantly, the district court 
specifically held that the timing of its ruling made no difference to the outcome of 
the Rule 35 motion. (Appendix B.) There is nothing in this record suggesting 
that filing a motion for a hearing on the Rule 35 motion would have resulted in a 
hearing, much less a reduction of the sentence. 
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Webster's claim of ineffective assistance of counsel is frivolous because 
there is nothing in the law or record to support it. 
CONCLUSION 
The state respectfully requests this Court to affirm the district court's order 
denying Webster's Rule 35 motion for leniency. 
DATED this 10th day of September, 2015. 
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Attorney General, Boise, for respondent. 
PER CURIAM 
Before GUTIERREZ, Chief Judge; LJ\NSTNG, Judge; 
and GRATTON, Judge 
Jared Webster pied guilty to felony injury to a child. Idal10 Code§§ 18-1501(1), 18-206. 
The district comi sentenced Webster to a unified term of ten years, with a minimum period of 
confinement of four years. Webster appeals asserting that the district court abused its discretion 
by imposing an excessive sentence. 
Sentencing is a matter for the trial court's discretion, Both our standard of review and the 
factors to be considered in evaluating the reasonableness of the sentence are well established and 
need not be repeated here. See Stale v, Hernandez, 121 Idaho 114, 117-18, 822 P.2d 101 I, l 0 14-
15 (Ct. App. 1991); Slate v. Lopez, 106 Idaho 447, 449-51, 680 P.2d 869, 871-73 (Ct. App. 
l 984); State v. Toohi!I, 103 Idaho 565, 568, 650 P.2d 707, 7 l 0 (Ct. App. I 982). When reviewing 
the length of a sentence, we consider the defendant's entire sentence. Stale v. Oliver, 144 Idah~/ .---." 
\ 'rh><'O} 
\,, __ ./ 
722, 726, 170 P.Jd 387, 391 (2007). Applying these standiu·ds, and having reviewed the record 
in this case, we cannot say that the district court abused its discretion. 
Therefore, Wt,bster' s judgment of conviction and sentence are affirmed. 
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V. 
JARED WEBSTER, 
Defendant. 
Defendant Jared Webster ("Webster") was convicted of felony injury to a child and 
sentenced on November 4, 2013 to a unified term of ten years, with a minimum period of 
confinement of four years followed by an indeterminate term of six years. On December 12, 
2013, Webster filed a motion for relief pursuant to !.C.R. 35. Rule 35 provides that such a 
motion "shall be considered and determined by the court without the admission of additional 
testimony and without oral argument, unless otherwise ordered by the court in its discretion." 
Almost nine months have passed and defense counsel has not scheduled the motion for a 
hearing. A trial court must rule upon a Rule 35 motion within a reasonable time after the 
expiration of the 120-<lay period, or risk losing jurisdiction. State v. Chapman, 121 Idaho 351, 
354,825 P.2d 74, 77 (1992). The Idaho Court of Appeals has explained: 
For future reference, we make it clear that when a defendant files a Rule 35 
motion, it will of necessity become defense counsel's responsibility to precipitate 
action on the motion within a reasonable time frame, or otherwise provide an 
adequate record and justification for delay, to avoid the risk of the trial court 
losing jurisdiction to consider the motion." 
State v. Day, 131 Idaho 184,186,953 P.2d 624,626 (Ct. App. 1998) (emphasis in original). An 
eight-month delay was been found to be unreasonable in State v. Maggard, 126 Idaho 477, 479-
480, 886 P.2d 782, 784-85 (Ct.App.1994). 
ORDER -Page 1 
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The Court also notes that Webster's appeal has already been heard by the Idaho Court of 
Appeals, which affirmed his sentence. See State v. Webster, 41695, 2014 WL 4058707 (Ct.App .• 
Aug. 18, 2014). 
The Court finds and concludes that it no longer has jurisdiction over this matter due to the 
wrreasonable delay in setting the matter for a hearing. Additionally, even if this matter had been 
timely scheduled for a hearing, there appears to be no legal or factual basis offered by Webster 
for disturbing a sentence that has already been affirmed on appeal. The Court believes its 
original sentence was just and proper given the egregious circumstances of the case. Therefore, 
for the reasons set forth above, Webster's Rule 35 motion is DENIED. 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Order was served upon the 
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Rexburg, ID 83440 
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